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Introduction

The Court of Appeal has issued its decision on the Secretary 
of State’s appeal against the decision of the High Court to 
quash his policy on limiting the affordable housing or other 
infrastructure requirements for small developments. 

Policy changes had been introduced, by way of a Ministerial 
Statement in November 2014, which directed decision 
makers not to impose affordable housing contributions 
or other tariff style infrastructure contributions on housing 
proposals for ten dwellings or fewer (or 1000 sqm or less).

The Statement also introduced the ‘vacant building credit’ 
which would provide for a reduction in affordable housing 
contributions equivalent to the existing gross floorspace of 
any vacant buildings brought back into use.

This was subsequently challenged by West Berkshire 
District and Reading Borough Councils, claiming it would 
drastically reduce the amount of affordable housing across 
the country by more than 20 per cent.

Mr Justice Holgate backed their arguments and quashed 
the policy in July 2015.

The Government’s appeal against this decision has been 
successful on all grounds and the policy change can 
therefore be reinstated.

Interpretation

The Court of Appeal decision made clear that although 
the Secretary of State can lawfully express his policy (and 
his preference) in unequivocal terms as he had done in this 
case, that does not mean that the policy must be applied 
as such.

Under the principle of the unfettered exercise of discretion 
on the part of decision-takers and plan-makers, an LPA can 
depart from the Secretary of State’s policy where material 
considerations, such as local circumstances and the 
evidence base, support a different approach. 

This means that small development sites in general (less 
than 10 units/1000sqm) can again be exempt from 
affordable housing requirements unless the LPA is satisfied, 
either on a case by case basis, or under a justified plan 
policy, that there are good reasons why this should not be 
the case. 

The issue may not yet be closed though as there is still 
the possibility the matter could go to the Supreme Court 
for a further, last ditch appeal so the Government will not 
necessarily be reissuing the policy immediately.

We will continue to monitor any further developments. Please contact us 

if you have any queries.
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