
13/07/2017

St Albans City and District Council V SoS -
Duty to Cooperate in Plan Making  
Briefing Note

Ref No : 274

t  020 3761 5390 e  london@dlpconsultants.co.uk

The Green House, 41-42 Clerkenwell Green, London, EC1R 0DU

Contact us:

www.dlpconsultants.co.uk

Introduction
 
The judgement on St Albans City and District Council v 
Secretary of State for Communities and Local Government 
was issued on the 12 July 2017.
 
St Albans City and District Council (“the Council”) submitted 
its draft Strategic Local Plan (“SLP”) in August 2016 for 
approval to the Department for Communities and Local 
Government (DCLG).  The appointed Planning Inspector, 
David Hogger, held an initial hearing on the 26 October 
2016.

In his Decision Letter dated 28 November 2017 the 
Inspector noted that whether a strategic local plan is sound 
depends on whether it is positively prepared and effective, 
which “means it must be based on effective joint working 
on cross boundary strategic priorities and where 
appropriate and sustainable, on a strategy which seeks to 
meet unmet requirements from neighbouring authorities.” 
His decision letter also identified that that this did not place 
the Council under a “duty to agree,” with the neighbouring 
authorities in the preparation of the plan.   

His Decision Letter concluded that the Council had failed to 
comply with the duty to cooperate contained within section 
33A of the Planning and Compulsory Purchase Act 2004. 

The duty to cooperate places a legal duty on local planning 
authorities. This is to engage constructively, actively and on 
an ongoing basis to maximise the effectiveness of Local 
Plan preparation in the context of strategic cross boundary 
matters such as housing delivery and economic 
development.

The Court Judgement 

In seeking a Judicial Review of the Secretary of State’s 
decision four grounds were put forward by the Council for 
Sir Ross Cranston (“the Judge”) to consider. 

Ground 1: Failure to engage with or take into account the 
housing and employment issues which were engaged in 
the plan making process when addressing the duty to 
cooperate

The Council identified 13 legal issues under this ground. 
With regard to housing the key issue being whether the 
Inspector failed to properly take into account the Council’s 
argument that there was a “polarized position” regarding 
the housing market and that the parties had reached an 
impasse. 

Whilst a joint strategic housing market assessment (SHMA) 
had been prepared in 2008 with neighbouring authorities 
including Dacorum Borough Council, Hertsmere Borough 
Council, Three Rivers District Council, Watford Borough 
Council and Welwyn Hatfield District Council, the Council’s 
subsequent study commissioned in 2013 (which was 
subsequently updated in 2015 and 2016) outlined a 
different approach. 

The studies prepared on behalf of the Council identified St 
Alban’s district as a “core housing market area” a “wider 
housing market area” comprising areas of the neighbouring 
boroughs and a “peripheral housing market area” 
comprising areas of outer London boroughs. It identified 
the St Albans market as being distinctive due to the greater 
influence on demand from London. The Council going 
forward declined to be a commissioning partner with 
neighbouring authorities, who formed the South West 
Herts Group, AND subsequently commissioned their own 
reports which were published in February 2016.  

At paragraph 49 of the Judgement with regard to the matter 
of strategic housing states that “the issue before him [the 
Inspector] was that of cooperation, and in my view he was 
entitled to reach the conclusions that he did on whether it 
had been effective; constructive and ongoing.”  The three 
following reasons are stated as evidence for this conclusion: 
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1. The Council commissioned its own consultants without 
engaging with the adjoining authorities with regard to 
the opportunity for joint working and 

2. Those meetings that did take place were “over-arching” 
as opposed to having agreed outcomes. 

3. The Council had not engaged with the neighbouring 
authorities until its letter of the 26 September 2016. 

The Judgement is clear that the Inspector was right to focus 
on the issue before him of cooperation and not to determine 
which of the parties involved in the impasse was correct 
which the Council had suggested should have been 
addressed. 

With regard to employment the Council contested that 
there had been cooperation particularly with the enterprise 
zone and Maylands and that the Inspector had erred in his 
approach. The Council also submitted that the Inspector 
did not balance the importance of cooperation in this area 
against matters that it is said were not addressed in 
compliance with the duty to cooperate. In his judgement 
the Judge has dismissed these submissions stating that the 
Inspector had reached, as he was entitled to do so, an 
overall judgement about compliance with the duty to 
cooperate and was not required to “balance” where 
cooperation had and had not been undertaken as this was 
not a statutory test. 

Ground 2: Error of the approach on the relationship 
between the Dacorum Core Strategy and the St Albans 
plan 

The Council contended that there were errors of law in the 
Inspector’s approach regarding the relationship between 
the Dacorum Core Strategy and the St Alban’s Plan returning 
to the point of the definition of the appropriate housing 
market. On this matter the Judge reiterated his earlier 
judgement that the Inspector was right to focus on the 
issue before him of cooperation and not to determine 
which of the parties involved in the impasse over the 
definition of the housing market area was correct

Ground 3: The Inspector’s conclusion on soundness

The Council’s case was that the Inspector’s conclusion on 
the soundness at DL44 of the Decision Letter, was either 
irrational or arrived at by failing to take into account a 

material consideration. They contested that in accordance 
with paragraph 47 of the NPPF they were only obliged to 
meet the needs of the relevant housing market area, which 
on the basis of the reports that had been commissioned, 
did not extend to Dacorum’s district.  

In the judgement at paragraph 59, it is highlighted that 
paragraph 47 of the National Planning Policy Framework 
(NPPF), says nothing with regard to the duty to cooperate, 
rather that, “compliance or otherwise with the duty to 
cooperated can feed into a judgement about effectiveness 
and the soundness of a plan.” The judge concludes that 
there was no need for the Inspector to decide on the 
housing market area for expressing doubts on soundness 
and furthermore that this was no barrier to the Inspector 
coming to an overall judgement on soundness based on 
one of its aspects, namely the duty to cooperate. 

Ground 4: Failure to identify what matters were strategic 
for the purposes of section 33A. 

The Council had contested that in considering whether it 
had complied with the duty to cooperate, the Inspector 
was bound to consider when any particular issues was a 
strategic matter within the meaning of that phrase in 
section 33A. Instead he regarded all issues which were 
cross boundary as engaging the duty. 

At paragraph 61 of his judgement the Judge rejected the 
submission on the basis that “there is no requirement in 
law or policy for the Inspector to identify strategic issues. In 
fact it was for the Council to identify strategic matters and 
how to maximize the effectiveness of co-operation and 
constructive engagement in tackling them.” 

Conclusion 

In summary the Judge has dismissed the Council’s 
application for Judicial Review of the Inspector’s Decision 
on the basis that the Inspector was correct in identifying 
that that there had been a failure to comply with the duty 
to cooperate. 

In concluding the Judge states “I am 
persuaded that the Council’s case is 
arguable, but for reasons given I dismiss 
this judicial review.


