
22/01/2018

Written Ministerial Statement on Weight to be Afforded to 
Neighbourhood Plans - Challenge Dismissed in High Court

Briefing Note

Ref No : 286

t  01788 562233 t  01234 831266 e  bedford@dlpconsultants.co.uk

4 Abbey Court, Fraser Road, Priory Business Park, Bedford, MK44 3WH

Contact us:

www.dlpconsultants.co.uk

The High Court ruling issued on 12 January dismissed the 
challenge against the Written Ministerial Statement (WMS) 
which gives more weight to neighbourhood plans where a 
local planning authority does not have a five-year housing 
supply. 

Paragraph 49 of the National Planning Policy Framework (the 
Framework) states that if a local planning authority cannot 
demonstrate a five-year supply of deliverable housing 
sites, relevant policies for the supply of housing should 
not be considered ‘up-to-date’, and housing applications 
should be considered in the context of the presumption 
in favour of sustainable development. This meant that 
housing related policies in recently made neighbourhood 
plans could be given significantly less weight in planning 
decisions, where the local planning authority cannot show 
a five-year supply of housing.

The WMS published by the then planning minister Gavin 
Barwell on the 12 December 2016 with direct effect, contains 
measures to protect the weight of neighbourhood plans 
in these circumstances. This WMS outlines that relevant 
policies for the supply of housing in a neighbourhood plan, 
should not be deemed ‘out-of-date’ under Paragraph 49 of 
the Framework where: the written ministerial statement 
is less than two years old, or the neighbourhood plan 
has been part of the development plan for two years or 
less; the neighbourhood plan allocates sites for housing; 
and where the local planning authority can demonstrate 
a three-year supply of deliverable housing sites. National 
Planning Policy Guidance was subsequently updated on 10 
August 2017 to support the WMS. 
 
The Secretary of State for Housing, Communities and Local 
Government was challenged by twenty-five housebuilders 
for issuing this WMS (Case Number: CO/452/2017 
Richborough Estates Limited & Ors v Secretary of State for 
Housing, Communities and Local Government).

This legal challenge put forward the view that the WMS 
was unlawful on 5 grounds. 

• Ground 1 suggested that the WMS is inconsistent with 
Paragraph 49 of the Framework. This it was argued 
represented an approach which was both irrational 
and unlawful. 

• Ground 2 set out that the research upon which the 
WMS was based is incorrect and therefore provided an 
unsatisfactory basis for government policy.  

• Ground 3 advocated that the WMS was invalid as it 
relied on a three-year housing supply. LPAs assess their 
housing supply over a five-year period so this data is 
not adequately available to allow this provision to be 
accurately applied. 

• Ground 4 made the case that the WMS goes against 
the fundamental objective of the Framework, to boost 
significantly the supply of housing. 

• Lastly, ground 5 put forward the view that the process 
in which the WMS was produced was flawed, as it 
failed to include any level of public consultation. 

The Judge, Mr Justice Dove dismissed this challenge and 
ruled that the none of the above 5 grounds could be 
sustained. He said he could detect no legal flaw in the WMS. 
Christopher Young, barrister at No 5 Chambers, who acted 
on behalf of the housebuilders said they would seek advice 
on appealing to the Court of Appeal against the judgement 
dealing with ground 5 on the lack of public consultation 
undertaken in the WMS preparation process. 

Since the above ruling, an Appeal against Aylesbury Vale 
District Council’s decision to refuse outline planning 
permission for 90 dwellings was dismissed on 15 January 
(Appeal Reference 3181642). The Appeal site is covered 
by the Waddeston Neighbourhood Plan which, restricts 
development beyond the settlement boundary.  Aylesbury 
Vale District Council do not have a five-year housing supply. 
Despite this, the Inspector dismissed the Appeal with 
reference to the WMS.

If you require any further advice regarding the above, 
please do not hesitate to contact the office listed below.


